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§ 110.01  TITLE.

This chapter shall be known as the Business License Ordinance for the City of Malin, Oregon.

(Ord. 267, passed 5-10-94)

§ 110.02  DEFINITIONS.

For the purpose of this chapter, the following definitions shall apply unless the context clearly indicates or requires a different meaning.


APPLICATION.  A new application, a renewal of any application, or a transfer of license application.


BUSINESS.  Professions, trades, occupations, shops, and every kind of calling carried on for profit or livelihood.


EXHIBITION.  The display of goods or materials for which an admission fee is charged.


GARAGE SALE.  Any public sale of new or used goods within the city limits by an individual or group of individuals from private property when the individual or group of individuals is not in the business of selling goods or is not licensed as a secondhand dealer, and when the property from which the sale is to be conducted is not within a zone permitting commercial business or otherwise permitted under the provisions of this chapter.


NON-PROFIT.
 Any business or organization which holds a certificate of exemption from taxes from the Internal Revenue Service.


PERSON.  All domestic and foreign corporations, associations, syndicates, partnerships of every kind, joint ventures, societies, and individuals transacting and carrying on any business in the city.


RETAIL.  Products or services delivered directly to the consumer.


SUPPORT SERVICES RETAIL BUSINESSES.  Any person, firm, or corporation providing industrial services to a licensed business within the city.


WHOLESALE.  Goods supplied to retailers for resale.

(Ord. 267, passed 5-10-94)

§ 110.03  PURPOSE OF REGULATIONS.

This chapter is enacted to provide revenue to pay for the expenses required to issue licenses, to provide revenue to pay for municipal services to businesses, and to regulate businesses.

(Ord. 267, passed 5-10-94)

§ 110.04  LICENSE REQUIRED.

It shall be unlawful for any person to transact or carry on or cause to be transacted or carried on any business without having first obtained a license therefor from the City Recorder for the current calendar year.

(Ord. 267, passed 5-10-94)  Penalty, see § 10.99

Cross-reference:

Vending of goods; license required, see § 131.10
§ 110.05  LICENSE EXEMPTIONS.

(A)
Non‑profit organizations.  Nothing in this chapter shall be construed to apply to any non‑profit business or organization, including instances where the non‑profit business or organization serves as sponsor of an event (except that refundable deposits may be required), but proof of a business's or organization's non‑profit status may be required.


(B)
Garage sales.  Garage sales may be conducted without obtaining a business license providing that all requirements regarding garage sales are met, to wit:



(1)
No sponsor may conduct more than three garage sales in a one‑year period.



(2)
No sale may last longer than three days.



(3)
No more than three sales may be held at the same location in a one-year period regardless of sponsor.


(C)
Others.  The following are also exempt from needing a business license:



(1)
Students under the age of 18;



(2)
Support services for retail businesses;



(3)
Wholesalers or vendors supplying wholesale products to licensed businesses.

(Ord. 267, passed 5-10-94)

§ 110.06  LICENSE APPLICATION, APPROVAL, AND TRANSFER.

(A)
All business licenses required under this chapter or any other ordinance shall be issued by the Recorder.  The application for any license shall contain the following information:



(1)
The description of the business carried on within the city;



(2)
The name of the applicant, with a statement of all persons having an interest in the business, either as proprietors or owners of the business;



(3)
The location in which the business is conducted;



(4)
Proof of the applicant's possession of any licenses, certificates, or registrations that are required by state or federal laws to conduct the type of business listed on the application;



(5)
The date of application;



(6)
The amount of money tendered with the application;



(7)
Any other information necessary to enable the city to review the application under (B) below and to determine the appropriate fee as established by resolution of the Council.


(B)
The Recorder shall refer each application to the appropriate departments of the city for review.  Approval or denial of the application shall be based on consideration of all available evidence as to whether the proposed business will meet the requirements of the City Charter and ordinances.  The license may not be granted if:



(1)
The activity or device to be licensed would not comply with city ordinances or state or federal laws;



(2)
The licensed activity or device would endanger property or the public's health or safety;



(3)
The applicant's violation of law or ordinance represents a reasonable doubt about the applicant's ability to perform the licensed activity without endangering property or the public's health or safety;



(4)
The applicant fails to supply the information required, submits misleading or false information, or submitted misleading or false information on a previous application;



(5)
The premises to be used by the business do not fully comply with all city ordinances and requirements.


(C)
In the event of the transfer of any business, the license shall be transferred using a form provided by the Recorder, signed by the person making the transfer, and accompanied by a transfer fee established by resolution of the Council.


(D)
Upon a favorable recommendation from each department, the Recorder shall issue the license.  If any department determines that the application should be denied, the Recorder shall notify the applicant of the denial and the reasons for the denial.

(Ord. 267, passed 5-10-94)

§ 110.07  LICENSE TERM.

All business licenses under this chapter are annual and shall expire on December 31.  The required application and license fee are due on January 1 of each year for the calendar year commencing with that date and are delinquent on February 1.

(Ord. 267, passed 5-10-94)

§ 110.08  LICENSE FEES.

(A)
Generally.


(1)
All trades, shops, businesses, occupations, professions, and callings carried on in the city and not licensed and taxed by other provisions of this chapter or other ordinances of the city shall be licensed and the amount to be paid as license fees shall be established by resolution of the Council.



(2)
When an applicant for a business license has not engaged in business during the calendar year until after June 30, the required fee for the license shall be reduced by one‑half.  If the applicant had engaged in the same or similar business during the previous calendar year, there will be no reduction in the required fee.



(3)
Where the applicant for a business license is operating more than one trade, shop, business, occupation, profession, or calling from the same location, each trade, shop, business, occupation, profession, or calling must be separately licensed, but the applicant need pay only the one license fee which would be the highest fee.



(4)
A license fee is not delinquent until after the applicant has commenced operation of his or her trade, shop, business, occupation, profession, or calling within the city during the calendar year without paying the required license fee.


(B)
Delinquent license fees.  In the event that any person required to obtain a license fails to obtain the license or pay the required fee before it becomes delinquent, the Recorder shall collect the fee payment with a penalty of 10% of the fee payment for each calendar month, or fraction of a month, that the fee payment is delinquent.


(C)
Fee amounts.  Nothing contained is this chapter may be construed as vesting any right in a license or a contract obligation on the part of the city as to the amount of the fee.  Other taxes or fees and the fees provided by Council resolution may be increased, decreased, or created by the city.  Any business may be reclassified at any time and other fees or taxes may be levied.  No person who has received a license and has paid the fee required under this chapter shall be entitled to any refund.

(Ord. 267, passed 5-10-94)

§ 110.09  LICENSE SUSPENSION.

Upon determining that a licensed business, activity, or device presents an immediate danger to persons or property, the Recorder may suspend the license.  The suspension takes effect upon the licensee's receipt of the suspension notice, or upon delivery of the notice to the establishment or the licensee's business address.  The notice shall state the reason for the suspension.  The Recorder may continue a suspension as long as the reason for the suspension exists, or until a determination on an appeal regarding the suspension is made.

(Ord. 267, passed 5-10-94)

§ 110.10  LICENSE REVOCATION.

Upon determination that a licensed business, activity, or device within the city violates city ordinances or state or federal laws, or that the application contains false or misleading information, the City Recorder may revoke the license upon 30-days notice in writing to the licensee, with the notice delivered to the licensee's establishment or the licensee's business address.  The notice shall state the reasons for the revocation.

(Ord. 267, passed 5-10-94)

§ 110.11  APPEAL OF DENIAL, SUSPENSION, OR REVOCATION OF LICENSE.

(A)
Any person whose application for a license has been denied, or a licensee whose license has been denied renewal, has been suspended, or has been revoked, may, within 30 days after the notice of denial, suspension, or revocation is mailed, appeal in writing to the Council.  The appeal shall state:



(1)
The name and address of the appellant;



(2)
The nature of the determination being appealed;



(3)
The reason the determination is incorrect;



(4)
What the correct determination of the appeal should be.


(B)
An appellant who fails to file a statement within the time permitted waives all objections, and relinquishes all rights to appeal.  If a notice of revocation is appealed, the revocation does not take effect until final determination of the appeal.  At the hearing, the appellant may present testimony and oral argument.  The decision of the Council is final.

(Ord. 267, passed 5-10-94)

§ 110.12  PROHIBITED ACTS.

It is unlawful for any person to willfully make false or misleading statements to the City Recorder for the purpose of determining the amount of a license fee, to fail to comply with any of the provisions of this chapter, or to fail to pay any required license fee or penalty.

(Ord. 267, passed 5-10-94)  Penalty, see § 10.99

§ 110.13  LIABILITY OF AGENTS OF NONRESIDENT PROPRIETORS.

The agent or agents of a nonresident proprietor engaged in any business for which a license is required by this chapter shall be liable for the payment of fees established by the Council and for the penalties for failure to pay the fees or to comply with the provisions of this chapter as if the agent or agents were themselves proprietors.

(Ord. 267, passed 5-10-94)

§ 110.14  VIOLATIONS.

The conviction of a person for violation of any provision of this chapter may not serve to relieve the person from paying the fee or penalty for which the person is liable.  The payment of any fee may not bar or prevent legal prosecution of a complaint for the violation of any provision of this chapter.

(Ord. 267, passed 5-10-94)
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GENERAL PROVISIONS
§ 111.01  DEFINITIONS.

(A)
For the purpose of this chapter, the following definitions shall apply unless the context clearly indicates or requires a different meaning.


CATV.  A community antenna television system as hereinafter defined.


CITY.  The City of Malin, a political subdivision of the State of Oregon.


COMMUNITY ANTENNA TELEVISION SYSTEM (CATV).  A system of antenna coaxial cables, wires, wave guides, or other conductors, equipment, or facilities designed, constructed, or used for the purpose of providing television or FM radio service by cable or through its facilities as herein contemplated.  CATV shall not mean or include the transmission of any special program or event for which a separate and distinct charge is made to the subscriber in the manner commonly known and referred to as “pay television.”


COUNCIL.  The Common Council of Malin.


FRANCHISE.  Any authorization granted hereunder in terms of a franchise, privilege, permit, license, or otherwise to construct, operate, and maintain a CATV system in the areas of the city.


GRANTEE.  The person, firm, or corporation to whom or which a franchise as hereinabove defined is granted by the city under this chapter, and the lawful successor, transferee, or assignee of said person, firm, or corporation.


GROSS ANNUAL RECEIPTS.  



(1)
Any and all compensation and other consideration in any form whatever and any contributing grant or subsidy received directly or indirectly by a grantee from subscribers or users in payment for television or FM radio signals or service received within the city, less lease fees for signals and installation fees.



(2)
GROSS ANNUAL RECEIPTS shall not include any taxes on services furnished by the grantee imposed directly on any subscriber or user by any city, state, or other governmental unit and collected by the grantee for such governmental unit.


PROPERTY OF GRANTEE.  All property owned, installed, or used by a grantee in the conduct of a CATV business in the city under the authority of a franchise pursuant to this chapter.


STREET.  The surface of and the space above and below any public street, road, highway, freeway, lane, path, alley, court, sidewalk, parkway, or drive now or hereafter existing as such within the city.


SUBSCRIBER.  Any person or entity receiving for any purpose the CATV service of a grantee.


(B)
When not inconsistent with the context, words used in the present tense include the future tense, and words in the singular number include the plural number.

(Ord. 183, passed 7-8-80)

§ 111.02  GRANTEE USING TELEPHONE COMPANY FACILITIES OPERATED PURSUANT

TO STATE-GRANTED FRANCHISE.

When and in the event that the grantee of any franchise granted hereunder constructs, operates, and maintains a CATV system exclusively through telephone company facilities constructed, operated, and maintained pursuant to a state‑granted telephone franchise and offers satisfactory proof that in no event during the life of such franchise shall the grantee make any use of the streets independently of such telephone company facilities, said grantee shall be required to comply with all of the provisions hereof as a “licensee” and in such event whenever the term “grantee” is used herein it shall be deemed to mean and include “licensee.”

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99


FRANCHISES
§ 111.15  FRANCHISE REQUIRED.

(A)
From and after the effective date of this chapter it shall be unlawful for any person to establish, operate, or to carry on the business of distributing to any persons in this city any television signals or radio signals by means of a CATV system unless a franchise therefor has been first obtained pursuant to the provisions of this chapter, and unless such franchise is in full force and effect.


(B)
From and after the effective date of this chapter it shall be unlawful for any person to construct, install, or maintain within any public street in the city, within any other public property of the city, or within any privately‑owned area within the city which has not yet become a public street but is designated or delineated as a proposed public street on any tentative subdivision map approved by the city any equipment or facilities for distributing any television signals or radio signals through a CATV system unless a franchise authorizing such use of such street or property or area has first been obtained pursuant to the provisions of this chapter and unless such franchise is in full force and effect.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

Cross-reference:

Franchising, see Ch. 111
§ 111.16  GRANTING OF FRANCHISE.

(A)
A nonexclusive franchise to construct, operate, and maintain a CATV system within all or any portion of the city may be granted by the city to any person, firm, or corporation, whether operating under an existing franchise or not, who or which offers to furnish and provide such system under and pursuant to the terms and provisions of this chapter.


(B)
No provision of this chapter may be deemed or construed as to require the granting of a franchise when in the opinion of the city it is in the public interest to restrict the number of grantees to one or more.

(Ord. 183, passed 7-8-80)

§ 111.17  APPLICATION AND APPROVAL.

(A)
(1)
Application for a franchise hereunder shall be in writing, shall be filed with the City Clerk, and shall contain the following information:




(a)
The name and address of the applicant.  If the applicant is a partnership, the name and address of each partner shall also be set forth.  If the applicant is a corporation, the application shall also state the names and addresses of its directors, main officers, major stockholders and associates and the names and addresses of parent and subsidiary companies;




(b)
A statement and description of the CATV system proposed to be constructed, installed, maintained, or operated by the applicant; the proposed location of the system and its various components; the manner in which the applicant proposes to construct, install, maintain, and operate the same; and particularly, the extent and manner in which existing or future poles or other facilities of other public utilities will be used for such system;




(c)
A description in detail of the public streets, public places, and proposed public streets within which applicant proposes or seeks authority to construct, install, or maintain any CATV equipment or facilities; a detailed description of the equipment or facilities proposed to be constructed, installed, or maintained therein; and the proposed specific location thereof;




(d)
A map specifically showing and delineating the proposed service area or areas within which the applicant proposes to provide CATV services and for which a franchise is requested;




(e)
A statement or schedule in a form approved by the Director of Public Works of proposed rates and charges to subscribers for installation and services and a copy of proposed service agreements between the grantee and its subscribers shall accompany the application.  For unusual circumstances, such as underground cable required, or more than 150 feet of distance from cable to connection of service to subscribers, an additional installment charge over that normally charged for installation as specified in the applicant's proposal may be charged, with easements to be supplied by subscribers.  For remote, relatively inaccessible subscribers within the city, service may be made available on the basis of cost of materials, labor, and easements if required by the grantee;




(f)
A copy of any contract, if existing, between the applicant and any public utility providing for the use of facilities of such public utility, such as poles, lines, or conduits;




(g)
A statement setting forth all agreements and understandings, whether written, oral, or implied, existing between the applicant and any person, firm, or corporation with respect to the proposed franchise of the proposed CATV operation.  If a franchise is granted to a person, firm, or corporation posing as a front or as the representative of another person, firm, or corporation and such information is not disclosed in the original application, such franchise shall be deemed void and of no force or effect whatsoever;




(h)
A financial statement prepared by a certified public accountant, public accountant, or person otherwise satisfactory to the Council showing the applicant's financial status and the applicant's financial ability to complete the construction and installation of the proposed CATV system.



(2)
The Council may at any time demand, and applicant shall provide, such supplementary, additional, or other information as the Council may deem reasonably necessary to determine whether the requested franchise should be granted.


(B)
Upon consideration of any such application, the Council may refuse to grant the requested franchise or the Council may by ordinance grant a franchise for a CATV system to any such applicant as may appear from said application to be in its opinion best qualified to render proper and efficient CATV service to television viewers and subscribers in the city.  The Council's decision in the matter shall be final.  If favorably considered, the application submitted shall constitute and form part of the franchise granted.


(C)
(1)
Any franchise granted pursuant to this chapter shall include the following condition:

The CATV system franchised shall be used and operated solely and exclusively for the purpose expressly authorized by Ordinance       of the City of Malin and no other purpose whatsoever.



(2)
Inclusion of the foregoing statement in any such franchise shall not be deemed to limit the authority of the city to include any other reasonable condition, limitation, or restriction which it may deem necessary to impose in connection with such franchise pursuant to the authority conferred by this ordinance.

(Ord. 183, passed 7-8-80)

§ 111.18  ACCEPTANCE AND EFFECTIVE DATE.

(A)
No franchise granted pursuant to the provisions of this chapter shall become effective unless and until the ordinance granting the same has become effective and, in addition, unless and until all things required in this section and §§ 111.19 and 111.20 are done and completed, all of such things being hereby declared to be conditions precedent to the effectiveness of any such franchise granted hereunder.  In the event any of such things are not done and completed in the time and manner required, the Council may declare the franchise null and void.


(B)
Within 30 days after the effective date of the ordinance awarding a franchise, or within such extended period of time as the Council in its discretion may authorize, the grantee shall file with the City Clerk his or her written acceptance, in form satisfactory to the City Attorney, of the franchise, together with the bond and insurance policies required by §§ 111.19 and 111.20, respectively, and his or her agreement to be bound by and to comply with and to do all things required of him or her by the provisions of this chapter and the franchise.  Such acceptance and agreement shall be acknowledged by the grantee before a notary public, and shall in form and content be satisfactory to and approved by the City Attorney.

(Ord. 183, passed 7-8-80)

§ 111.19  BOND.

(A)
The grantee shall, concurrently with the filing of and acceptance of award of any franchise granted under this chapter, file with the City Clerk, and at all times thereafter maintain in full force and effect for the term of such franchise or any renewal thereof, at grantee's sole expense, a corporate surety bond in a company and in a form approved by the Common Council, in the amount of $2,500, renewable annually, and conditioned upon the faithful performance of grantee, and upon the further condition that in the event grantee shall fail to comply with any one or more of the provisions of this chapter, or of any franchise issued to the grantee hereunder, there shall be recoverable jointly and severally from the principal and surety of such bond any damages or loss suffered by the city as a result thereof, including the full amount of any compensation, indemnification, or cost of removal or abandonment of any property of the grantee as prescribed hereby which may be in default, plus a reasonable allowance for attorney fees and costs, up to the full amount of the bond; said condition to be a continuing obligation for the duration of such franchise and any renewal thereof and thereafter until the grantee has liquidated all of its obligations with the city that may have arisen from the acceptance of said franchise or renewal by the grantee or from its exercise of any privilege therein granted.  The bond shall provide that, 30 days prior, written notice of intention not to renew, cancellation, or material change be given to the city.


(B)
Neither the provisions of this section nor any bond accepted by the city pursuant hereto nor any damages recovered by the city thereunder shall be construed to excuse faithful performance by the grantee or limit the liability of the grantee under any franchise issued hereunder or for damages, either to the full amount of the bond or otherwise.

(Ord. 183, passed 7-8-80)

§ 111.20  INSURANCE.

(A)
The grantee shall, concurrently with the filing of an acceptance of award of any franchise granted under this chapter, furnish to the city and file with the City Clerk, and at all times during the existence of any franchise granted hereunder maintain in full force and effect, at its own cost and expense, a liability insurance policy in the amount of $200,000 in a company approved by the Director of Public Works and in a form satisfactory to the Common Council indemnifying and saving harmless the city, its officers and employees, from and against any and all claims, demands, actions, suits, and proceedings by others and against all liability to others, including but not limited to any liability for damages by reason of or arising out of any failure by the grantee to secure consents from the owners, authorized distributors, or licensees of programs to be delivered by the grantee's CATV system, and against any loss, cost, expense, and damages resulting therefrom, including reasonable attorney fees, arising out of the exercise or enjoyment of its franchise, irrespective of the amount of the comprehensive liability insurance policy required hereunder.


(B)
The grantee shall, concurrently with the filing of an acceptance of award of any franchise granted under this chapter, furnish to the city and file with the City Clerk, and at all times during the exercise of any franchise granted hereunder maintain in full force and effect, at its own cost and expanse, a general comprehensive liability insurance policy in protection of the city, its officers, Council, commissions, agents, and employees in a company approved by the Director of Public Works and a form satisfactory to the Common Council protecting the city and all persons against liability for loss or damage for personal injury, death, and property damage occasioned by the operations of grantee under such franchise with minimum liability limits of $300,000 for personal injury or death of any one person and $300,000 for personal injury or death of two or more persons in any one occurrence, and $50,000 for damage to property resulting from any one occurrence.


(C)
The policies mentioned in the foregoing paragraph shall name the city, its officers, Council, commissions, agents, and employees as additional insured and shall contain a provision that a written notice of cancellation or reduction of coverage of said policy shall be delivered to the city ten days in advance of the effective date thereof; if such insurance is provided by a policy which also covers grantee or any other entity or person other than those above-named, then such policy shall contain the standard cross-liability endorsement.

(Ord. 183, passed 7-8-80)

§ 111.21  PUBLICATION EXPENSES.

The grantee shall pay to the city a sum of money sufficient to reimburse it for all publication expenses incurred by it in connection with the granting of a franchise pursuant to the provisions of this chapter.  Such payments shall be made within 30 days after the city furnishes the grantee with a written statement of such expenses by delivery of same to the City Clerk.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.22  FRANCHISE PAYMENTS.

(A)
Any grantee granted a franchise under this chapter may be required to pay to the city during the life of such franchise a sum equal to 0% of the gross annual receipts of the grantee for the first three years operation, and then 3% thereafter.  Such payment by the grantee to the city shall be made annually, or as otherwise provided in the grantee's franchise, by delivery of the same to the City Clerk.


(B)
The grantee shall file with the city within 30 days after the expiration of any calendar year or portion thereof during which such franchise is in force a financial statement prepared by a certified public accountant or person otherwise satisfactory to the city showing in detail the gross annual receipts, as defined herein, of the grantee during the preceding calendar year or portion thereof.  It shall be the duty of the grantee to pay to the city, within 15 days after the time for filing such statements, the sum hereinabove prescribed or any unpaid balance thereof for the calendar year or portion thereof covered by such statements.


(C)
The city shall have the right to inspect the grantee's records showing the gross receipts from which its franchise payments are computed and the right of audit and recomputation of any and all amounts paid under this chapter.  No acceptance of any payment shall be construed as a release or as an accord and satisfaction of any claim the city may have for further or additional sums payable under this chapter or for the performance of any other obligation hereunder.


(D)
In the event of any holding over after expiration or other termination of any franchise granted hereunder without the consent of the city, the grantee shall pay to the city reasonable compensation and damages of not less than 100% of its total gross profits during said period.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.23  TERM OF FRANCHISE; TERMINATION.

(A)
No franchise granted by the city under this chapter shall be for a term longer than 15 years following the date of acceptance of such franchise by the grantee or the renewal thereof.


(B)
Any such franchise granted hereunder may be terminated prior to its date of expiration by the city in the event that said city shall have found after 30-days notice of any proposed termination and public hearing that:



(1)
The grantee has failed to comply with any provision of this chapter, or has, by act or omission, violated any term or condition of any franchise or permit issued hereunder;



(2)
Any provision of this chapter has become invalid or unenforceable and the city further finds that such provision constitutes a consideration material to the grant of said franchise; or



(3)
The city acquires the CATV system property of the grantee.

(Ord. 183, passed 7-8-80)

§ 111.24  RENEWAL OF FRANCHISE.

Any franchise granted under this chapter is renewable at the application of the grantee in the same manner and upon the same terms and conditions as required herein for obtaining the original franchise except those which are by their terms expressly inapplicable, provided, however, that the Council may at its option waive compliance with any or all of the requirements of § 111.17.

(Ord. 183, passed 7-8-80)

§ 111.25  POWERS OF GRANTEE.

(A)
Any franchise granted pursuant to the provisions of this chapter shall authorize and permit the grantee to engage in the business of operating and providing a CATV system in the city, and for that purpose to erect, install, construct, repair, replace, reconstruct, maintain, and retain in, on, over, under, upon, across, and along any public streets such poles, wires, cable, conductors, ducts, conduits, vaults, manholes, amplifiers, appliances, attachments, and other property as may be necessary and appurtenant to the CATV system, and in addition, so to use, operate, and provide similar facilities or properties rented or leased from other persons, firms, or corporations, including but not limited to any public utility or other grantee franchised or permitted to do business in the city.


(B)
The grantee may make a charge to subscribers for installation or connection to its CATV system and a fixed monthly charge as filed and approved as herein provided.  No increase in the rates and charges to subscribers as set forth in the schedule filed and approved with grantee's application may be made without the prior approval of the city expressed by resolution.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.26  LIMITATIONS OF FRANCHISE; TRANSFERABILITY.

(A)
Any franchise granted under this chapter shall be nonexclusive.


(B)
No privileges or exemptions shall be granted or conferred by any franchise granted under this chapter except those specifically prescribed herein.


(C)
Any privilege claimed under any such franchise by the grantee in any street or other public property shall be subordinate to any prior lawful occupancy of the streets or other public property.


(D)
Any such franchise shall be a privilege to be held in personal trust by the original grantee.  It cannot in any event be sold, transferred, leased, assigned, or disposed of in whole or in part, either by forced or involuntary sale, or by voluntary sale, merger, consolidation, or otherwise, without the prior consent of the city expressed by resolution, and then only under such conditions as may therein be prescribed.  Any such transfer or assignment shall be made only by an instrument in writing, a duly executed copy of which shall be filed in the office of the City Clerk within 30 days after such transfer or assignment.  The said consent of the city may not be arbitrarily refused; provided, however, the proposed assignee must show financial responsibility and must agree to comply with all provisions of this chapter; and provided further that no such consent shall be required for a transfer in trust, mortgage, or other hypothecation as a whole, to secure an indebtedness.


(E)
Time shall be of the essence for any franchise granted hereunder.  The grantee shall not be relieved of his or her obligation to comply promptly with any of the provisions of this chapter or by any failure of the city to enforce prompt compliance.


(F)
Any right or power in or duty impressed upon any officer, employee, department, or the Council of the city shall be subject to transfer by the city to any other officer, employee, department, or the Council of the city.


(G)
The grantee shall have no recourse whatsoever against the city for any loss, cost, expense, or damage arising out of any provision or requirement of this chapter or of any franchise issued hereunder or because of its enforcement.


(H)
The grantee shall be subject to all requirements of city ordinances, rules, regulations, and specifications heretofore or hereafter enacted or established.


(I)
Any such franchise granted shall not relieve the grantee of any obligation involved in obtaining pole space from any department of the city, utility company, or from others maintaining poles in streets.


(J)
Any franchise granted hereunder shall be in lieu of any and all other rights, privileges, powers, immunities, and authorities owned, possessed, controlled, or exercisable by a grantee, or any successor to any interest of a grantee, of or pertaining to the construction, operation, or maintenance of any CATV system in the city; and the acceptance of any franchise hereunder shall operate as between grantee and the city as an abandonment of any and all of such rights, privileges, powers, immunities, and authorities within the city to the effect that, as between grantee and the city, any and all construction, operation, and maintenance by any grantee of any CATV system in the city shall be, and shall be deemed and construed in all instances and respects to be, under and pursuant to said franchise and not under or pursuant to any other right, privilege, power, immunity, or authority whatsoever.


(K)
Grantee is to avoid monopolistic practices and unfair competition and is not to solicit television sales or service as part of a hook-up contract with the subscriber.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.27  RESERVATION OF RIGHTS BY CITY.

(A)
Nothing herein shall be deemed or construed to impair or affect in any way or to any extent the right of the city to acquire the property of the grantee, either by purchase or through the exercise of the right of eminent domain at a fair and just value, which shall not include any amount for the franchise itself of for any of the rights or privileges granted, and nothing herein contained shall be construed to contract away or to modify or abridge, either for a term or in perpetuity, the city's right of eminent domain.


(B)
There is hereby reserved to the city every right and power which is required to be herein reserved or provided by any ordinance of the city, and the grantee, by its acceptance of any franchise, agrees to be bound thereby and to comply with any action or requirements of the city in its exercise of such rights or powers heretofore or hereafter enacted or established.


(C)
Neither the granting of any franchise hereunder nor any of the provisions contained herein shall be construed to prevent the city from granting any identical or similar franchise to any other person, firm, or corporation within all or any portion of the city.


(D)
There is hereby reserved to the city the power to amend any section or part of this chapter so as to require additional or greater standards of construction, operation, maintenance, or otherwise on the part of the grantee.


(E)
Neither the granting of any franchise nor any provision hereof shall constitute a waiver or bar to the exercise of any governmental right or power of the city.


(F)
The Council may do all things which are necessary and convenient in the exercise of its jurisdiction under this chapter and may determine any question of fact which may arise during the existence of any franchise granted hereunder.  The Director of Consumer Affairs is hereby authorized and empowered to adjust, settle, or compromise any controversy or charge arising from the operations of any grantee under this chapter, either on behalf of the city, the grantee, or any subscriber, in the best interest of the public.  Either the grantee or any member of the public who may be dissatisfied with the decision of the Director of Consumer Affairs may appeal the matter to the Council for hearing and determination.  The Council may accept, reject, or modify the decision of the Director of Consumer Affairs, and the Council may adjust, settle, or compromise any controversy or cancel any charge arising from the operations of any grantee or from any provision of this chapter.

(Ord. 183, passed 7-8-80)


OPERATIONS
§ 111.35  TIME LIMITS FOR INSTALLATION AND SERVICE.

(A)
Within 30 days after acceptance of any franchise, the grantee shall proceed with due diligence to obtain all necessary permits and authorizations which are required in the conduct of its business, including, but not limited to, any utility joint use attachments agreements, microwave carrier licenses, and any other permits, licenses, and authorizations to be granted by duly constituted regulatory agencies having jurisdiction over the operation of CATV systems or their associated microwave transmission facilities.


(B)
Within 90 days after obtaining all necessary permits, licenses, and authorizations, the grantee shall commence construction and installation of the CATV system.


(C)
Within 90 days after the commencement of construction and installation of the system, the grantee shall proceed to render service to subscribers, and the completion of the construction and installation shall be pursued with reasonable diligence thereafter, so that service to all areas designated on the map accompanying the application for franchise, as provided in § 111.17, shall be provided within one year from the date that service was first provided.


(D)
Failure on the part of the grantee to commence and diligently pursue each of the foregoing requirements and to complete each of the matters set forth herein shall be grounds for termination of such franchise under and pursuant to the terms of § 111.23; provided, however, that the Council in its discretion may extend the time for the commencement and completion of construction and installation for additional periods in the event the grantee, acting in good faith, experiences delays by reason of circumstances beyond his or her control.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.36  INSTALLATION OF EQUIPMENT.

(A)(1)
Any poles, wires, cable lines, conduits, or other properties of the grantee to be constructed or installed in streets shall be so constructed or installed only at such locations and in such manner as shall be approved by the Director of Public Works acting in the exercise of his or her reasonable discretion.



(2)
The grantee shall not install or erect any facilities or apparatus in or on other public property, places, or rights‑of-way or within any privately owned area within the city which has not yet become a public street but is designated or delineated as a proposed public street on any tentative subdivision map approved by the city, except those installed or erected upon utility facilities now existing, without obtaining the prior written approval of the Director of Public Works.



(3)
In those areas and portions of the city where the transmission or distribution facilities of both the public utility providing telephone service and those of the utility providing electric service are underground or hereafter may be placed underground, then the grantee shall likewise construct, operate, and maintain all of its transmission and distribution facilities underground.  For the purpose of this subsection, UNDERGROUND shall include a partial underground system, e.g., streamlining.  Amplifiers in grantee's transmission and distribution lines may be in appropriate housings upon the surface of the ground approved by the Director of Public Works.


(B)
When any portion of the CATV system is to be installed on public utility poles and facilities, certified copies of the agreements for such joint use of poles and facilities shall be filed with the Director of Public Works.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.37  INSTALLATION AND OPERATIONAL STANDARDS.

The CATV system shall be installed and maintained in accordance with the highest and best accepted standards of the industry to the effect that subscribers shall receive the highest possible service.  In determining the satisfactory extent of such standards the following factors, among others, shall be considered:


(A)
Whether the system is installed using all band equipment capable of passing the entire VHF and FM spectrum, and whether it has the further capability of converting UHF for distribution to subscribers on the VHF band;


(B)
Whether the system as installed is capable of passing standard color TV signals without the introduction of material degradation of color‑fidelity and intelligence;


(C)
Whether the system and all equipment are designed and rated for 24‑hour-per-day continuous operation;


(D)
Whether the system provides a nominal signal level of 2000 microvolts at the input terminals of each TV receiver;


(E)
Whether the system signal‑to‑noise ratio is not less than 40 decibels;


(F)
Whether hum modulation of the picture signal is less than 5%;


(G)
Whether the system uses components having VSWR of 1.4 or less.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.38  REMOVAL AND ABANDONMENT OF EQUIPMENT.

(A)
In the event that the use of any part of the CATV system is discontinued for any reason for a continuous period of 12 months; in the event such system of property has been installed in any street or public place without complying with the requirements of grantee's franchise or this chapter; or in the event the franchise has been terminated, cancelled, or has expired, the grantee shall promptly, upon being given 10-days notice, remove from the streets or public places all such property and poles of such system other than any which the Director of Public Works may permit to be abandoned in place.  In the event of such removal, the grantee shall promptly restore the street or other area from which such property has been removed to a condition satisfactory to the Director of Public Works.


(B)
Any property of the grantee remaining in place 30 days after the termination or expiration of the franchise shall be considered permanently abandoned.  The Director of Public Works may extend such time not to exceed an additional 30 days.


(C)
Any property of the grantee to be abandoned in place shall be abandoned in such manner as the Director of Public Works shall prescribe.  Upon permanent abandonment of the property of the grantee in place, the property shall become that of the city, and the grantee shall submit to the Director of Public Works an instrument in writing, to be approved by the City Attorney, transferring to the city the ownership of such property.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.39  CHANGES TO EQUIPMENT REQUIRED BY PUBLIC IMPROVEMENTS AND THE

LIKE.

The grantee shall at its expense protect, support, temporarily disconnect, relocate in the same street or other public place, or remove from the street or other public place any property of the grantee when required by the Director of Public Works by reason of traffic conditions, public safety, street vacation, freeway and street construction, change or establishment of street grade, installation of sewers, drains, water pipes, power lines, signal lines, and tracks or any other type of structures or improvements by public agencies; provided, however, that the grantee shall in all such cases have the privileges and be subject to the obligations to abandon any property of the grantee in place, as provided in § 111.37.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.40  WORK DONE BY CITY; COSTS.

Upon failure of the grantee to commence, pursue, or complete any work required by law or by the provisions of this chapter or by its franchise to be done in any street or other public place within the time prescribed and to the satisfaction of the Director of Public Works, the Director of Public Works may, at his or her option, cause such work to be done and the grantee shall pay to the city the cost thereof in the itemized amounts reported by the Director of Public Works to the grantee within 30 days after receipt of such itemized report.

(Ord. 183, passed 7-8-80)

§ 111.41  OFFICE.

The grantee shall maintain an office so that CATV maintenance service shall be promptly available to subscribers.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.42  SERVICE REFUSAL.

No person, firm, or corporation in the existing service area of the grantee shall be arbitrarily refused service; provided, however, that the grantee shall not be required to provide service to any subscriber who does not pay the applicable connection fee or monthly service charge.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.43  INSPECTIONS, REPORTS, MAPS, AND RECORDS.

(A)
At all reasonable times, the grantee shall permit any duly authorized representative of the city to examine all property of the grantee, together with any appurtenant property of the grantee situated within or without the city, and to examine and transcribe any and all other maps and records kept or maintained by the grantee or under its control which deal with operations, affairs, transactions, or property of the grantee with respect to its franchise.  If any such maps or records are not made available in the city upon reasonable request and if the Council shall determine that an examination thereof is necessary or appropriate, then all travel and maintenance expenses necessarily incurred in making such examination shall be paid by the grantee.


(B)
The grantee shall prepare and furnish to the Director of Public Works and the City Clerk at the times and in the form prescribed by either of said officers such reports with respect to its operations, affairs, transactions, or property as may be reasonably necessary or appropriate to the performance of any of the rights, functions, or duties of the city or any or its officers in connection  with the franchise.


(C)
The grantee shall at all times make and keep in the city full and complete plans and records showing the exact location of all CATV system equipment installed or in use in streets and other public places in the city.


(D)
The grantee shall file with the Director of Public Works on or before the last day in March of each year a current map or set of maps drawn to scale showing all CATV system equipment installed and in place in streets and other public places of the city.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99


PROHIBITIONS
§ 111.55  UNAUTHORIZED CONNECTIONS.

(A)
It shall be unlawful for any person, firm, or corporation to make any unauthorized connection, whether physically, electrically, acoustically, inductively, or otherwise, with any part of a franchised CATV system within this city for the purpose of taking or receiving television signals, radio signals, pictures, programs, or sound.


(B)
It shall be unlawful for any person, firm, or corporation to make any unauthorized connection, whether physically, electrically, acoustically, inductively, or otherwise, with any part of a franchised CATV system within this city for the purpose of enabling him- or herself or others to receive any television signal, radio signal, picture, program, or sound without payment to the owner of said system.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99

§ 111.56  INTERFERENCE WITH EQUIPMENT.

It shall be unlawful for any person without the consent of the owner to willfully tamper with, remove, or injure any cables, wires, or equipment used for distribution of television signals, radio signals, pictures, programs, or sound.

(Ord. 183, passed 7-8-80)  Penalty, see § 10.99


ADMINISTRATION AND ENFORCEMENT
§ 111.65  FILINGS.

When not otherwise prescribed herein, all matters herein required to be filed with the city shall be filed with the City Clerk.

(Ord. 183, passed 7-8-80)
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GENERAL PROVISIONS
§ 112.01  TITLE.

This chapter shall be known and may be cited as the Gas Distribution Franchise Enabling Ordinance.

(Ord. 280, passed 7-9-96)

§ 112.02  DEFINITIONS.

(A)
For the purpose of this chapter, the following definitions shall apply unless the context clearly indicates or requires a different meaning.


CITY.  The City of Malin, its Council, officials, boards, commissions, agents, and employees unless otherwise specifically designated, and the area within the present and future territorial city limits of the City of Malin.


FACILITIES.  The grantee's system of mains, conduits, and pipelines, together with such fixtures and appurtenances as the grantee may deem necessary or convenient in connection with the transmission and distribution of gas in, under, along, or across city streets.


GRANTEE.  All persons including but not limited to corporations, associations, or organizations having any rights, powers, privileges, duties, liabilities, or obligations under this chapter and under the franchise ordinance, including also successors and assigns.


GROSS REVENUES.  Revenues received from operations within the city less net uncollectables.  GROSS REVENUES shall include revenues from the use, rental, or lease of operating facilities other than residential-type space and water-heating equipment.  GROSS REVENUES shall not include proceeds from the sale of bonds, mortgages, or other evidence of indebtedness, securities or stocks, sales at wholesale to another utility when the utility purchasing the service is not the ultimate consumer, or revenue paid directly by the United States or any of its agencies.


STREETS.  All present and future streets, alleys, bridges, and public places of the city.


(B)
 When not inconsistent with the context, words used in the present tense include the future and words in the singular number include words in the plural number.

(Ord. 280, passed 7-9-96)


FRANCHISE
§ 112.15  FRANCHISE REQUIRED.

No person, firm, company, corporation, or association shall operate a gas distribution system in, under, along, or across any street unless a franchise authorizing the use of the street has first been obtained pursuant to the provisions of this chapter, and unless such franchise is in full force and effect.

(Ord. 280, passed 7-9-96)  Penalty, see § 10.99

Cross-reference:

Franchising, see Ch. 111
§ 112.16  GRANTING OF FRANCHISE.

Granting of a franchise is within the discretion of the city and shall be on the terms contained in the franchise.

(Ord. 280, passed 7-9-96)

§ 112.17  TRANSFERABILITY OF FRANCHISE.

Any franchise granted hereunder shall be a privilege to be held for the benefit of the public by the grantee.  Said franchise cannot, in any event, be sold, transferred, leased, assigned, or disposed of in whole or in part, either by forced or voluntary sale, merger, consolidation, mortgage, trust, receivership, or any other means without the prior consent of the city expressed by a Council resolution and then only under such reasonable conditions as the Council may establish.  Such consent shall not be unreasonably withheld.

(Ord. 280, passed 7-9-96)

§ 112.18  NONEXCLUSIVITY OF FRANCHISE.

A franchise granted hereunder by the city shall not be exclusive and the city reserves the right to grant a similar franchise to any other person, firm, company, corporation, or association at any time, as well as the right in its own name as a municipality to use the streets for the same or similar purposes in the event the city shall hereafter decide to engage in the business of supplying gas and gas service for municipal or other uses.  In addition, grantee acknowledges that the terms and conditions of this chapter and the franchise hereunder granted reasonably represent the authority and the obligation of the city to regulate the use of the streets and shall in no manner whatsoever be construed as having the intent or the effect of restraining the grantee's competitive ability to transmit, distribute, and supply gas to consumers in the city; and further that the privileges granted hereunder shall in no manner whatsoever be construed to give grantee a superior position in the market.  To this end, the city shall, to the extent possible, uniformly apply the terms and conditions of this chapter to all franchises granted hereunder.

(Ord. 280, passed 7-9-96)

§ 112.19  RESERVATION OF RIGHTS BY THE PUBLIC.

Any franchise rights granted hereunder shall always be subject to the right of the public to free use of the streets, and nothing herein shall be construed as granting any right which may interrupt or infringe upon the free use by the people.  In the event there is a conflict, grantee agrees to remove the offending facility at its own expense.

(Ord. 280, passed 7-9-96)


OPERATIONS
§ 112.30  INSTALLATION AND MAINTENANCE GENERALLY.

The locations and methods of installation and maintenance of all facilities shall be subject at all times to reasonable regulations by the Council of the city; and all such facilities shall be so constructed and maintained as to interfere as little as practicable with street or other traffic.  All such facilities shall be installed and at all times maintained by the grantee in conformance with any and all local, state, and federal laws, rules, and regulations now in force or which may be enacted in the future.

(Ord. 280, passed 7-9-96)  Penalty, see § 10.99

§ 112.31  MAPS OF FACILITIES TO BE SUBMITTED BY GRANTEE.

To assist the city in keeping and maintaining its records of facilities underground within the city limits, and in making its plans for the location, extension, or relocation of any facility used by the grantee, the grantee herein shall make available to the City Public Works Department a map showing the location and sizes of all underground facilities in the streets of the city; the grantee herein shall also, prior to making any additions, alterations, or changes in its distribution system, except in case of an emergency, file with the City Public Works Department and the City Public Works Department shall within three working days approve or disapprove the map filed with the Department.  If the map filed with the City Public Works Department is disapproved, the Department shall return the map to the grantee together with an explanation as to why the map was disapproved.

(Ord. 280, passed 7-9-96)  Penalty, see § 10.99

§ 112.32  INSTALLATION AND EXCAVATION REGULATIONS.

(A)
Installations.  Whenever it becomes necessary for a grantee to install lines or other items across streets, such installation shall be done by horizontal boring under the street, unless it is economically unreasonable to do so.  If horizontal boring is not used, the grantee shall first consult with the City Public Works Department and attempt to resolve any concerns they raise.  If excavation or street cuts are required, the grantee shall comply with the reasonable requirements of the City Public Works Department.


(B)
Excavations.  Whenever it becomes necessary for the grantee to excavate in the streets, such excavations shall be made according to the prior approval of the plans and specifications by the City's Public Works Department.  Prior to such approved excavations, the grantee shall notify the City Public Works Department of the location and period of the excavation.


(C)
Street cuts.  Whenever it becomes necessary to cut any street laid or overlaid within five years prior to the date of the cut, the grantee shall overlay the entire street the full length of the cut to the standards of the City Public Works Department; provided, however, whenever it becomes necessary to cross a street overlaid within the last five years, grantee shall bore under, rather than cut, unless prior approval to the contrary is obtained by the grantee from the City Public Works Department.  The grantor shall provide the grantee with 60-days prior notification of any street overlays to assist the grantee in its installation.  In order to protect public safety, the grantee shall have the right to excavate in case of emergency.

(Ord. 280, passed 7-9-96)  Penalty, see § 10.99

§ 112.33  DUTIES AND LIABILITY OF GRANTEE.

In the construction, maintenance, repair, and operation of its facilities, the grantee shall use all necessary care to avoid doing or permitting to be done any damage to the water lines, sewers, conduits, or any property of the city or others using the streets, and shall use all reasonable care to avoid injury to the property of the city or others using the streets, and if it shall, in such work, do or permit to be done any such damage, the grantee shall promptly restore the property so damaged to the condition in which it was before being damaged, or pay therefor, and shall also be liable for any other damages which may accrue because of said damage to said city or any other person, firm, or corporation.

(Ord. 280, passed 7-9-96)  Penalty, see § 10.99

§ 112.34  RESTORATION OF EXCAVATIONS.

Any street excavated or disturbed by a grantee pursuant to the rights granted hereunder shall be restored to good order and condition as soon as practical and without unnecessary delay.  Maintenance of an excavation or other disturbance for more than 24 hours shall be done in consultation with the City Public Works Department.

(Ord. 280, passed 7-9-96)  Penalty, see § 10.99

§ 112.35  CHANGES TO FACILITIES REQUIRED BY PUBLIC IMPROVEMENTS AND THE

LIKE.

(A)
Improvements.  Nothing in this chapter shall be deemed or construed to limit the authority of the city to construct and maintain public improvements, to vacate streets, or to perform other acts and things of a municipal nature which the Common Council shall deem expedient.  Whenever in the construction or maintenance of such improvements or acts it becomes necessary or convenient to remove, readjust, relocate, or change any of the grantee's facilities located in the streets, the same shall be done by and at the sole expense of the grantee.


(B)
City utilities. The city in the construction of any of its utility mains or facilities shall have due regard to the existence of the facilities of the grantee, and wherever possible shall locate and lay such mains and facilities so as not to obstruct or interfere with the existing facilities of the grantee.  Provided, however, whenever it becomes necessary to relocate any of the grantee's facilities due to construction of city mains or facilities, the grantee shall, at its sole expense, relocate any and all of its facilities as necessary to accommodate the city.


(C)
Time.  The grantee shall, after written notification by the city to relay or relocate any facility, complete such work within 60 days from the date of notice, unless an agreed-upon schedule of longer duration is agreed to by the city in writing and prior to the expiration of the 60 days.

(Ord. 280, passed 7-9-96)  Penalty, see § 10.99
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§ 113.01  DEFINITIONS.

For the purpose of this chapter, the following definitions shall apply unless the context clearly indicates or requires a different meaning.


CARD ROOM.  Any space, room, or enclosure furnished or equipped with a table used or intended to be used as a card table for the playing of cards only, and the use of which is available to the public; provided, however, that this definition shall not apply to any bona fide nonprofit society, club, or fraternal organization as defined in § 113.09.


GAMBLING.  A person stakes or risks something of value upon the outcome of a contest of chance or a future contingent event not under the control or influence of the person, upon an agreement or understanding that the person or someone else will receive something of value in the event of a certain outcome. Gambling does not include:  



(1) Bona fide business transactions valid under the law of contracts for the purchase or sale at a future date of securities or commodities, and agreements to compensate for loss caused by the happening of chance, including but not limited to contracts of indemnity or guaranty and life, health or accident insurance.



(2) Engaging in contests of chance under the following conditions:  




(a) The contest is played for some token other than money;




(b) An individual contestant may not purchase more than $100 worth of tokens for use in the contest during any 24‑hour period;




(c) The tokens may be exchanged only for property other than money;




(d) Except when the tokens are exchanged for a beverage or merchandise to be consumed on the premises, the tokens are not redeemable on the premises where the contest is conducted or within 50 miles thereof; and




(e) Except for charitable, fraternal or religious organizations, no person who conducts the contest as owner, agent or employee profits in any manner from operation of the contest.



(3) Social games.



(4) Bingo, lotto or raffle games or Monte Carlo events operated in compliance with O.R.S. 167.118, by a charitable, fraternal or religious organization licensed pursuant to O.R.S. 167.118, 464.250 to 464.380 and 464.420 to 464.530 to operate such games.


PLAYER.  A person who engages in any form of gambling solely as a contestant or bettor, without receiving or becoming entitled to receive any profit therefrom other than personal gambling winnings, and without otherwise rendering any material assistance to the establishment, conduct, or operation of the particular gaming activity. A person who gambles at a social game of chance on equal terms with the other participants therein is a person who does not otherwise render material assistance to the establishment, conduct or operation thereof by performing, without fee or remuneration, acts directed toward the arrangement For facilitation of the game, such as inviting persons to play, permitting the use of premises therefor and supplying cards or other equipment used therein. A person who engages in bookmaking is not a player.


SOCIAL GAME. 



(1)
A game, other than a lottery, between players in a private home where no house player, house bank or house odds exist and there is no house income from the operation of the social game; and  



(2)
If authorized pursuant to O.R.S. 167.121, a game, other than a lottery, between players in a private business, private club or place of public accommodation where no house player, house bank or house odds exist and there is no house income from the operation of the social game.

(O.R.S. 167.117) (Ord. 245, passed 6-9-92)

§ 113.02  LICENSE REQUIRED.

From and after this date, it shall be unlawful for any person, firm, or corporation to engage in or carry on, to maintain or conduct, or to cause to be engaged in, carried on, maintained, or conducted any card room in the city without having a valid license from the city.  Licenses shall be granted upon the approval of the Council.

(Ord. 245, passed 6-9-92)  Penalty, see § 113.99

Cross-reference:

Business licensing, see Ch. 110
§ 113.03  LICENSE APPLICATION; INVESTIGATION FEE.

(A)
Generally.  An applicant for a card room license shall submit his or her application to the City Recorder, which application shall be under oath and shall include, among other things, the true names and addresses of all persons financially interested in the business, the personal history and business experience of such persons, the past criminal record, if any, of all persons who have any interest in the business, and any other matters deemed by the Council to be of necessary inquiry.  The application shall be accompanied by a nonrefundable investigation fee of $100.  The term PERSON FINANCIALLY INTERESTED shall include all persons who share in the profits of the business on the basis of gross or net revenue, including landlords, lessors, and the owner or owners of the building, fixtures, or equipment.


(B)
Non-profit organizations.  A bona fide non‑profit society, club, or fraternal organization as defined in § 113.09 shall submit its application for a card room license to the Recorder on the application form provided which shall include, among other things, the name of the organization, the date and place for the proposed event, and whether or not the general public will be allowed to attend.  No investigation fee shall be required.

(Ord. 245, passed 6-9-92)

§ 113.04  LICENSE APPROVAL.

The Council shall either approve the application and grant the license applied for or deny the application and refuse to grant the license.  The license shall not be granted if:


(A)
Any person who has any interest in the business has been previously convicted of a felony within the last ten years;


(B)
Any person who has any interest in the business has been convicted of five misdemeanors or major traffic offenses, or any combination of misdemeanors and major traffic offenses totalling five, the last of which was within five years of the date of the application;


(C)
Any person who has any interest in the business has been convicted of any crime involving gambling within the last five years;


(D)
Any person who has any interest in the business has been directly or indirectly involved in a forfeiture proceeding regarding a gambling device as defined in the Oregon Revised Statutes where such gambling device has been ordered destroyed within the last five years;


(E)
Any false or misleading information is supplied in the application or any information requested is omitted from the application;


(F)
Any person who has any interest in the business has had a license which was in his or her name revoked or suspended three times by the Oregon Liquors Control Commission, the last of which was in the last five years;


(G)
Any person who has any interest in the business has any employee who violates any section of this chapter.

(Ord. 245, passed 6-9-92)

§ 113.05  LICENSE FEES.

(A)
Generally.  There shall be collected for each card room licensed hereunder the sum of $10 per table per month, payable quarterly in advance.


(B)
Non-profit organizations.


(1)
Fees generally.  A non‑profit society, club, or fraternal organization having adopted bylaws and duly elected directors and members may be granted a license at an annual fee of $120 per table when it appears that the tables are for the exclusive use of members of the society, club, or fraternal organization and no charge is made for participation.  The society, club, or fraternal organization shall have been in continuous existence conducting its affairs in the city for a period of two years immediately preceding application for a license, and only if the conduct of a card room is not the primary reason for the existence of the society, club, or fraternal organization.



(2)
Special event license; fees.  A non‑profit society, club, or fraternal organization having adopted by‑laws and duly elected directors and having been in existence for at least two years preceding application may apply for a license to allow social games at a special event sponsored by such organization.  The license fee shall be $25 per event.  There shall be no charge per table.

(Ord. 245, passed 6-9-92)

§ 113.06  PERMITS FOR EMPLOYEES; FEES.

Employees in card rooms and employees supervising card room activities shall obtain a work permit from the city.  Applications for such work permits may be obtained from the Recorder and shall contain such information as may be deemed necessary to allow a police background investigation.  The City Recorder may deny a permit based upon recommendations from the City Marshal when it is documented that such employment should not be permitted.  No work permit shall be issued to any person who has been involved in any of the conduct described in § 113.04 which would lead to the refusal to grant a license.  Each application for a work permit shall be accompanied by a fee of $25, renewable annually from the date of application.  A temporary work permit may be approved by the City Recorder pending the applicant's background check.

(Ord. 245, passed 6-9-92)  Penalty, see § 113.99

§ 113.07  LICENSE AND PERMIT TRANSFERABILITY; FEE.

No card room license or work permit shall be assignable or transferable.  A change of persons having financial interest in a licensed business shall be reported immediately to the City Recorder, who shall order an investigation by the Public Safety Department.  The change shall be approved or denied by the Council.  Applications for a change of financial ownership shall be accompanied by a nonrefundable investigation fee of $100.

(Ord. 245, passed 6-9-92)

§ 113.08  LICENSE AND PERMIT SUSPENSION OR REVOCATION.

(A)
The City Recorder shall temporarily suspend any card room license or work permit issued hereunder if:



(1)
Any person who has any interest in the business is convicted of a felony;



(2)
Any person who has any interest in the business is convicted of five misdemeanors;



(3)
Any person who has any interest in the business is convicted of or forfeited bail for a crime involving gambling;



(4)
Any person who has any interest in the business has been directly or indirectly involved in a forfeiture proceeding regarding a gambling device as defined in the Oregon Revised Statutes where such gambling device has been ordered destroyed or a bond has been forfeited in lieu of the gambling device being destroyed;



(5)
Any false or misleading information is supplied in the application or any information requested is omitted from the application;



(6)
Any person who has any interest in the business has had a license which was in his or her name revoked or suspended three times by the Oregon Liquor Control Commission;



(7)
Any person who has any interest in the business or any employee violates any section of this chapter;



(8)
Any person who has any interest in the business engages in any other conduct involving moral turpitude; and



(9)
Any licensee shall permit any person to engage in unlawful gambling in or upon any licensed premises.


(B)
Any action taken by the City Recorder under this section shall be subject to the right of appeal to the Council when meeting in regular Council session.  Notice of appeal shall be filed with the Recorder within 20 days or such action shall be deemed final and conclusive.  A temporary suspension shall be for 30 days.


(C)
Permanent revocation may be made only by the Council and such revocation shall only take place at a Council meeting in regular Council session upon application of the City Recorder and only after the licensee has been served with notice at least 20 days prior to the Council meeting.  Such notice shall include the time and date of the Council meeting and the grounds upon which the permanent revocation is sought.  Notice shall be deemed to have been received by the licensee or permittee if the City Recorder mails notice to the address listed by the licensee or permittee on his or her application for a license or permit.

(Ord. 245, passed 6-9-92)

§ 113.09  SUPERVISION OF GAMES; LIABILITY OF LICENSEE.

Each card room shall have assigned to it a person whose duty shall be to supervise the games and see to it that they are played strictly in accordance with this chapter and within the provisions of the Oregon Revised Statutes.  No licensee shall permit any person to engage in unlawful gambling in or upon any licensed premises.  The licensee shall be vicariously liable for any conduct of any employee in regard to any gambling activity or social game conducted in or upon licensed premises.

(Ord. 245, passed 6-9-92)  Penalty, see § 113.99

§ 113.10  OPERATING REQUIREMENTS AND RESTRICTIONS.

It shall be unlawful to operate a card room in violation of any of the following regulations and rules:


(A)
With respect to the social games set forth in § 113.01, and except for organizations defined under section § 113.09, there shall be a limit on any bet of $2 and three raise limit.


(B)
Licensees and permittees holding or obtaining licenses and permits under the provisions of this chapter shall thereby automatically agree to be bound by and observe each and all of the regulations and rules established thereby.


(C)
Each and all other games conducted or operated in the city pursuant to the provisions of this chapter shall be conducted and operated in full conformity with and subject to all provisions of the laws of the state and the city.


(D)
All card rooms shall be open to police inspection during all hours of operation.  Card room licenses and work permits shall be available for inspection during all hours of operation.


(E)
No licensee or permittee shall participate in any card game nor procure players, back, farm out, assign, or sublet any card games lawfully permitted under this chapter on the premises in which said licensee or permittee has any interest or works.


(F)
The playing of all card games shall be so arranged as to provide free access and visibility to any interested party.  Doors leading into the card room must remain unlocked during all hours of operation.


(G)
No person under the age of 21 shall be permitted to participate in any card game or to enter or remain upon such premises.


(H)
No charge shall be collected from any player for the privilege of participating in any game.


(I)
No card room shall be allowed under this chapter unless it is located in or adjacent to premises licensed by the Oregon Liquor Control Commission.


(J)
The hours of operation of card rooms shall be Wednesday through Saturday from 7:00 p.m. to 2:00 a.m.

(Ord. 245, passed 6-9-92)  Penalty, see § 113.99

Cross-reference:

Offenses related to minors; endangering welfare of minor, and minors in


  places of amusement, see § 134.02
§ 113.99  PENALTY.

Violation of, or failure to comply with, any provision of this chapter is punishable upon conviction by a fine not to exceed $1,000.

(Ord. 245, passed 6-9-92)
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§ 114.01  DEFINITIONS.

For the purpose of this chapter, the following definitions shall apply unless the context clearly indicates or requires a different meaning.


ALCOHOLIC LIQUOR.  Any alcoholic beverage containing more than 0.5% alcohol by volume, and every liquid or solid, patented or not, containing alcohol and capable of being consumed by a human being.


COMMISSION.  The Oregon Liquor Control Commission.


LICENSED PREMISES.  The room or enclosure at the address within the city for which a license has been issued by the Commission for the serving, mixing, handling, or selling of alcoholic liquor.


LICENSEE.  A person who has an alcoholic liquor license from the Commission authorizing such person to sell or dispense alcoholic liquor.


LIQUOR CONTROL ACT.  The state law so designated by O.R.S. 471.027, as now or hereafter amended and supplemented; and including the Oregon Distilled Liquor Control Act as defined by O.R.S. 472.020, as now or hereafter amended and supplemented.


MINOR.  Any person under the age of 21 years.


OTHER RESPONSIBLE RELATIVE.


(1)
An adult who is the spouse of a minor.



(2)
An adult, related to the minor, who has taken over the parental duties of governing the minor's actions.



(3)
A duly appointed, qualified, and acting guardian who has taken over the parental duties of governing the minor's actions.


PERSON.  An individual, partnership, corporation, association, club, or similar entity.


SELL.  To solicit or receive an order; to keep or expose for sale; to deliver for value or in any way other than purely gratuitously; to peddle; to keep with intent to sell; to traffic in; or for any consideration, promised or obtained, directly or indirectly, or under any pretext or by any means, to procure or allow to be procured for any person.

(Ord. 212, passed 4-1-86)

§ 114.02  PROHIBITED SALE OR DISTRIBUTION.

No person shall sell, give, furnish, serve, or otherwise make available any alcoholic liquor to:


(A)
Any minor, except as provided in § 114.12(A)(2) or (B); or


(B)
Any person visibly intoxicated.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.03  PROHIBITED CONSUMPTION AND INTOXICATION ON LICENSED PREMISES.

(A)
No person shall allow or permit any person who is visibly intoxicated to drink or consume any alcoholic liquor upon any licensed premises.


(B)
No bartender shall drink or consume any alcoholic liquor, or be under the influence of alcoholic liquor, while on duty in a licensed premises.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.04  MINORS.

(A)
Purchase or possession of liquor by minor.


(1)
Except as provided in (B), no minor shall attempt to purchase, purchase or acquire, or have in his or her possession any alcoholic liquor.



(2)
For the purposes of this subsection, possession of alcoholic liquor includes the acceptance or consumption of a bottle of such liquor, or any portion thereof, or a drink of such liquor.  However, this section does not prohibit the acceptance or consumption by any person of sacramental wine as part of a religious rite or service.


(B)
Lawful consumption of liquor by minor.  Nothing contained in this subchapter shall be construed as prohibiting a parent or other responsible relative of a minor from giving such minor alcoholic liquor and permitting him or her to consume the same within the home of such parent or other responsible relative of the minor, or at such other private place not in view of the public where the parent or other responsible relative is present.


(C)
Prohibition on minor loitering on posted premises.  Except as provided in (E), no minor, whether or not accompanied by a parent or other responsible relative, shall enter, loiter, or remain on any licensed premises or any portion thereof which has been posted by the Commission to prohibit the use thereof by minors.


(D)
Prohibition on allowing minor to consume alcohol or loiter on premises.


(1)
No licensee or employee or agent of a licensee shall permit any minor to:




(a)
 Consume any alcoholic liquor upon any licensed premises, whether or not the alcoholic liquor is given to the minor by a parent or other responsible relative;




(b)
Loiter on licensed premises which have been posted by the Commission to prohibit the use thereof by minors, except as provided in (E).



(2)
The fact that a parent or other responsible relative has accompanied a minor upon a licensed premises shall not constitute a defense to any charge brought for violation of this section, except as provided in (E).


(E)
Minors permitted on licensed premises.


(1)
The provisions of (C) and (D) shall not be construed to prohibit:




(a)  A minor from entering any licensed premises or portion thereof for the transaction of any business pursuant to his or her duties in the regular course of lawful employment;




(b)
A minor spouse from entering and remaining on licensed premises or any portion thereof when in the immediate company of his or her spouse who is 21 years of age or older.



(2)
This section shall not be construed to authorize a minor spouse to consume alcoholic liquor on any licensed premises.


(F)
Delivering or selling liquor by minor.


(1)
Except as provided in (3) below, no minor, either for the minor or as agent or employee of another, shall sell, offer for sale, or deliver any alcoholic liquor.



(2)
Except as provided in (3) below, no person shall employ, hire, or engage any minor to sell, offer for sale, or deliver any alcoholic liquor.



(3)
Any employee 18 years of age or older of a person who holds any package store license from the Commission may sell any alcoholic liquor authorized by such license on the licensed premises.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.05  PROHIBITION ON UNLICENSED SALES.

No person shall sell alcoholic liquor unless licensed by the Commission to sell alcoholic liquor.  Sales by a licensee or his or her employee shall be only such sales as are authorized by the license issued for the premises.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.06  PROHIBITION ON BRINGING LIQUOR UPON LICENSED PREMISES.

No licensee of the Commission nor any agent or employee of such a licensee shall keep or knowingly permit to be kept, brought, or consumed upon the licensed premises any alcoholic liquor not allowed to be sold or served upon said premises.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.07  DISPOSAL OF LIQUOR CONTAINERS.

(A)
No licensee or employee or agent of a licensee shall permit any empty or discarded containers of alcoholic liquor to be in the public view on the exterior of the licensed premises or in parking areas maintained in connection with such premises.


(B)
No person shall discard, throw away, or dispose of any container of alcoholic liquor, whether broken or not, upon any street, alley, public grounds, or public place within the city.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.08  HOURS OF SALE.

(A)
No package store licensee shall sell, dispense, deliver, or permit the removal of any alcoholic liquor from the licensed premises between the hours of 1:00 a.m. and 7:00 a.m.


(B)
No retail malt beverage restaurant or dispenser licensee shall sell, dispense, deliver, or allow the consumption of any alcoholic liquor on any licensed premises or permit the removal of any alcoholic liquor from any licensed premises between the hours of 2:30 a.m. and 7:00 a.m.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.09  PUBLIC DANCE HALLS.

No person shall possess, keep, sell, give away, or otherwise dispose of or consume alcoholic liquor in any public dance hall or in any room or building used for public dancing that is not licensed under the Liquor Control Act.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.10  NUISANCES.

Any room, house, building, boat, structure, or place of any kind where alcoholic liquor is sold, manufactured, bartered, or given away in violation of the law; or where persons are permitted to resort for the purpose of drinking alcoholic liquors in violation of the law; or any place where alcoholic liquors are kept for sale, barter, or gift in violation of the law; and all alcoholic liquor, whether purchased from or through the Commission or purchased or acquired from any source; and all property, including bars, glasses, mixers, lockers, chairs, tables, cash registers, music devices, and all furniture, furnishings, and equipment; and all facilities for the mixing, storing, serving, or drinking of alcoholic liquor kept and used in such place, hereby are declared to be a common nuisance.  Any person who maintains or assists in maintaining such common nuisance is guilty of a violation.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.11  DISORDERLY ESTABLISHMENTS.

No licensee of the Commission shall maintain a noisy, lewd, disorderly, or unsanitary establishment.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.12  LIABILITY OF LICENSEES, EMPLOYEES, AND AGENTS; DEFENSE TO

PROSECUTION.

(A)
Liability of licensee.  Each licensee is responsible and liable to prosecution for the violation of any provision of this subchapter pertaining to the licensed premises and for any act or omission of any agent or employee of such licensee in violation of any provision of this subchapter.


(B)
Defense to prosecution for selling liquor to minors and the like.  If a licensee or employee or agent of a licensee is prosecuted in the municipal court under this code for selling alcoholic liquor to a minor, or permitting a minor to consume alcoholic liquor or to enter or loiter upon the licensed premises, the licensee or employee or agent may offer in defense any written statement made by or for such minor prior to the violation, which statement was made and taken pursuant to the laws of the state and the rules and regulations of the Commission; and such statement shall constitute a prima facie defense.

(Ord. 212, passed 4-1-86)  Penalty, see § 114.99

§ 114.98  VIOLATIONS.

(A)
When an officer arrests any person for violation of this chapter, the officer shall take into his or her possession all alcoholic liquor, drugs, noxious substances, marijuana, and other property which the person arrested has in his or her possession or on his or her premises which apparently is being used or kept in violation of this chapter.


(B)
If alcoholic liquor or other property is seized pursuant to violation of § 114.18, the provisions of O.R.S. 471.610 shall apply to their disposal.


(C)
When a conviction is obtained against any licensee of the Commission, or a conviction is obtained against any person when the violation was committed on licensed premises, the municipal court shall notify the Commission of such conviction.

(Ord. 212, passed 4-1-86)

§ 114.99  PENALTY.

(A)
Except as otherwise provided, violation of any provision of this chapter shall be punishable by a fine not to exceed $250, unless a lesser fine is provided by state law for an identical offense.


(B)
(1)
Violation of § 114.11 shall be punishable by a fine not to exceed $500.  Upon violation of subsection (B) of this section, the court shall impose at least a mandatory minimum sentence as follows:




(a)
Upon a first conviction, a fine of $200;




(b)
Upon a second conviction, a fine of $300;




(c)
Upon a third or subsequent conviction, a fine of $400.



(2)
The court shall not waive or suspend imposition of the minimum mandatory sentence required by subsection (B) of this section.  In addition to the mandatory sentence the court may require the violator to make restitution for any damage to property where the alcoholic liquor was consumed or may require participation in volunteer service to a community service agency.



(3)
The penalty provisions of subsection (B) of this section shall not apply to persons licensed or appointed under the provisions of O.R.S. Chs. 471 and 472.

(Ord. 212, passed 4-1-86)






