 THE CITY OF MALIN PUBLIC CONTRACTING RULES AND PROCEDURES.
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THE CITY OF MALIN ORDAINS AS FOLLOWS:

Section 1.     FINDINGS

1.1
The Oregon Legislature adopted HB 2341(2003 Oregon Laws, Chapter 794) and codified as ORS Chapters 279A, 279B, and 279C.   The Bill was signed by the Governor, and becomes effective March 1, 2005.  The Attorney General’s Office has developed Model Public Contract Rules, which also become effective March 1, 2005.   The Statutes and the Model Rules will be referred to as the “State Code”.  


1.2
The State Code requires repeal of the City of Malin’s former Public Contracting Rules and Procedures enacted pursuant to Ordinance No. 294.   The State Code requires the designation of a Local Contract Review Board and the adoption of certain rules which will combine with the State Code to comply with the terms of the new Statute and provide a sound and responsive public contracting system.


1.3
The State Code divides the powers and duties related to public contracting into two categories:   Those that must be performed by the Local “Contract Review Board”; and those that must be performed by the City’s “Contracting Agency.”


1.4
The State Code distinguishes between public contracting for the procurement of goods and services and public contracting for public improvements and construction services for public improvements by setting out separate requirements for each.   

Section 2.
REPEAL OF FORMER CODE

2.1
The City of Malin Ordinance No.294 dated May 9, 2000, is hereby repealed.

Section 3.
DEFINITIONS

The City of Malin adopts the definitions contained in the State Code.
Section 4.
AUTHORITY

4.1
City Council as Local Contract Review Board.


4.1.1
Pursuant to ORS 279.055, the City Council is designated as

 the Local Contract Review Board for the City.   The City Council shall exercise all the powers and duties conferred upon it by State law, except to the extent that such powers and duties have been delegated by these rules, or by a separate ordinance, to others.



4.1.2
The procedural rules of the City Council sitting as the Local 

Contract Review Board shall be the same as provided in the “Rules of the City Council of City of Malin” adopted pursuant to Ordinance No. 263 dated January 11, 1994.   



4.1.3
The Attorney General Model Public Contracting Rules only apply 

to the City’s procurement of goods, services, and certain construction services where they are specifically referenced.   Similarly, the Attorney General’s Model Public Contracting Rules for construction only apply where they are specifically referenced.   Other than those specific references, the Attorney General Model Public Contracting Rules do not apply.   It is the intent of these rules to permit the City to act to the full extent permitted by State law.   To the extent that the rules adopted in this Ordinance appear to give the City less authority than State law, then State law shall prevail and the City may act to the full extent permitted by State law.   


4.2
Authority of Contracting Agency - City Council.


4.2.1
For contracts covered by the Ordinance, and for revenue-producing 


contracts, the City Council or designee is authorized to:

(A)
Advertise for bids or proposals when the proposed purchase or contract is included within the current fiscal year budget;



(B)
Recommend the award of a contract, including revenue-




producing services.



(C)
Authorize and execute contract amendments up to 25% of 




the original contract amount;




(E)
Authorize final payment for a contract after confirming that 




all work is completed and accepted by the City, and the final 




contract amount is no more than 25% greater than the 




original contract amount;




(F)
Adopt forms, procedures, computer software, and 





administrative policies for all City procurements and 





contracts.   City shall use the forms, software, procedures 




and administrative rules unless they conflict with City 





Ordinance;




(G)
Perform such other duties as directed by the Ordinances of 




the City, or the State Code.   




(H)
Resolve protests of contract award decisions and other 




matters as required by City Ordinance.



4.2.2
The City Council is responsible for, and shall make all




purchases and contracts in accordance with State law, City 




Charter, and this Ordinance.



4.2.3  The City Council may execute intergovernmental agreements




for cooperative procurements.   

Section 5.
PROCUREMENT OF GOODS AND SERVICES

5.1
Application.    The provisions of this section are applicable to all purchases of goods and services, except the following:



5.1.1
Contracts or agreements to which the State Code, ORS




Chapters 279A, 279B, and 279C, do not apply;



5.1.2
Contracts, intergovernmental and interstate agreements




executed pursuant to ORS Chapter 190 between the City and 



other public contracting agencies.   Such contracts or 





agreements shall be approved.



5.1.3
Contracts pursuant to 10 USC Sec. 381 (relating to law 




enforcement equipment suitable for counter-drug activities

through the Department of Defense), the Electronic Government Act of 2002 (relating to automated data processing equipment, including firmware, software, supplies, support equipment, and services from federal supply schedules), or other federal laws that the City Council determines are similar to those acts in effectuating or promoting transfers of property to the City.



5.1.4
Professional, technical and expert contracts governed by Section 




6, and other contracts specifically designated as personal 




service contracts.



5.1.5
Change orders or contract amendments reasonably related to the

scope of work under the original contract up to 25 percent.   Change orders or other amendments that increase the initial price of the contract by more than 25 percent must be separately approved.



5.1.6
Sole source expenditures when rates are set by law or ordinance 



for purposes of these rules concerning source selection.



5.1.7
Revenue generating contracts whose primary purpose is 

generating revenue and are typically awarded to the offerer proposing the most advantageous or highest monetary offer to the City, or both.   The City Council may designate a particular contract as a revenue-generating contract.   



5.1.8
An emergency contract, provided the City Council adheres to 




the requirements of ORS 279(B).080 or 279(C).335(5) and the 



Attorney General Model Public Contracting Rules applicable to 




this type of contract. 



5.1.9
Contracts for sale of advertising in City publications.  The right to 

advertise in City publications may be sold without competitive bidding.   The City may utilize this exclusion when it publishes material and wants to recoup part of the cost by selling advertising to be placed in that publication.   Revenue generated from the sale of advertising shall be applied to the cost of the publication.



5.1.10
Contracts for public improvements, which are governed by Section 



8 of this Ordinance.   



5.1.11
Any other contract (including sole source and brand name 




specification contracts) where the public interest would be 




promoted by exempting the contract from the competitive bidding 



process, provided that the City Council adheres to the State Code 



in making the exemption.



5.1.12
The City Council finds that use of special procurement procedures 

for the contracts contained in the this section will be unlikely to encourage favoritism in the awarding of public contracts or to substantially diminish competition for public contracts and will result in a substantial cost savings to the City and the public.  


5.2
Source Selection:     The City shall award a public contract for goods and services covered by this Ordinance using any method authorized by State statute or City Code.   Such different methods are called “methods of source selection”.   Source selection methods include cooperative procurements, competitive sealed bidding, competitive sealed proposals, and small, intermediate, sole source, emergency and special procurements.



5.2.1
Once the appropriate source selection method had been chosen,




the City may consider the best method of selecting a contractor 



within the source selection method it has chosen, provided the 



method is in accordance with such discretion.   



5.2.2
The City may employ methods of contractor selection for the 



procurement of goods and services by using any process 




authorized by State statute, including multi-tiered processes as set 



forth in ORS 279.060(6)(b) including, but not limited to:




(A)
An award or awards based solely on the ranking of 





proposals;




(B)
Discussions leading to the best and final offers in which the





City may not disclose private discussions leading to best and 





final offers;




(C)
Discussions leading to best and final offers, in which the City





may not disclose information derived from proposals 





submitted by competing proposers;




(D)
Serial negotiations, beginning with the highest ranked





proposer;




(E)
Competitive simultaneous negotiations;




(F)
Multiple tiered competition designed to identify, at each





level, a class of proposers which fall within a competitive





range or to otherwise eliminate from consideration a class





of lower rank proposers;




(G)
A multi-step request for proposals requesting the submission

of unpriced technical submittals, and then later issuing a request for proposals limited to the proposers whose technical submittals the contracting city had determined to be qualified under the criteria set forth in initial requests for proposals;




(H)
Any combination of methods set out in subparagraphs (A)





through (G) described above, or as otherwise adopted by





the City Council.



5.2.3
The methods of contractor selection identified in the preceding 



section shall conform to the procedures identified in these rules.



5.2.4
The City Council or their designee is authorized to waive any 

nonconformity with the rules of contractor selection if he or she determines that the defect was minor and likely would not have an effect on the outcome of the selection process.


5.3
Sole Source Procurements:    
5.3.1
The City may award a public contract without competition as a sole 


source procurement if the City Council, or the City Council’s 

designee, depending on the amount of the contract, makes a written finding that:




(A)
Efficient utilization of existing goods requires the acquisition 




of compatible goods or services.




(B)
The goods or services required for the exchange of software 



or data with other public or private agencies are available 




from only one source;




(C)
the goods or services are for use in a pilot or experimental 




project;




(D)
Any other findings that support the conclusion that the goods 



or services are available from only one source.



5.3.2
Negotiation with a sole source contractor is desirable.   The City is 



entitled to negotiate with any sole source provider to obtain a 



favorable price, terms, or conditions.   



5.3.3
Public Notice.    The City shall give notice of a determination 

that the goods or services or class of goods or services are available from only one source when the contract will be greater than $25,000, by publishing a notice at least once in at least one newspaper of general circulation in the area where the contract is to be performed.   The public notice shall describe the goods and services to be acquired by a sole source procurement and identify the prospective contractor and include the time due for protests and where.    The City shall give such public notice at least seven days before the award of the contract.    


5.4
Emergency Procurements:     


5.4.1
The City may award a public contract as an emergency 




procurement without the use of competitive sealed bidding or 



competitive sealed proposals as authorized by ORS 279B.050(2) 



when the requirements of ORS 279B.080 and this rule are met.



5.4.2
The Council or person authorizing the emergency procurement 



shall document the nature of the emergency and describe the 



method used for the selection of the particular contractor.   The City 


shall encourage competition for emergency procurement to the 



extent reasonable under the circumstances.



5.4.3
The authority to declare an emergency and authorize an 




emergency procurement shall be as follows:




(A)
The City Council or their designee may declare the 




existence of an emergency and authorize the City to enter 




into an emergency procurement contract under 





$75,000.00.  




(B)
The City Council or their designee may declare the 




existence of an emergency and authorize the City to enter 




into an emergency procurement contract over 






$75,000.00.





(1)
Following the declaration of emergency, the City 

Council or their designee shall immediately prepare an ordinance for approval of the emergency procurement contract by the City Council at its next regularly scheduled session or as soon as possible thereafter.    That contract shall be added to the regular agenda without the need for approval for inclusion on the agenda by the Council.





(2)
If the Council adopts the ordinance, the City will pay

 for the work required by the Contract.   If the Council disapproves the ordinance, the City will only pay for work performed prior to the date that the Council considered the ordinance for approval.   If for any reason presentation of the ordinance to the Council is delayed, the City still will only be liable for work performed prior to the time when the ordinance was first presented to the Council.



5.4.3
Any contract awarded under this section shall be awarded within 60 


days.



5.5.4
All emergency procurement contracts awarded when there was no 



emergency or reasonable perception of emergency are void unless 


the contract was otherwise valid under another portion of this 



Ordinance.


5.5
Cooperative Procurements:



5.5.1
The City may participate in, sponsor, conduct or administer 




cooperative procurements.   



5.5.2
The City may participate in, sponsor, conduct or administer joint 



cooperative procurements to establish contracts or price 




agreements for goods or services, as defined in these rules, that 



use source selection methods substantially equivalent to those set 



forth in ORS 279B.055, 279B.060, or 279B.085.



5.5.3
The City may participate in, sponsor, conduct or administer 




permissive cooperative agreements to establish contracts or price 



agreements for the acquisition of goods or services, as defined in 



these rules, that use source selection methods substantially 




equivalent to those set forth in ORS 279B.055, or 279B.060.



5.5.4
The City may participate in, sponsor, conduct or administer 




interstate cooperative procurements to establish contracts or price 



agreements for the acquisition of goods or services, as defined in 



these rules, that use source selection methods substantially 




equivalent to those set forth in ORS 279B.085 or 279B.060.



5.5.5
The solicitation and award process uses source selection methods 



substantially equivalent to those identified in ORS 279B.055, ORS 



279B.060, or ORS 279B.085 if the solicitation and award process:




(A)
Calls for an award of a contract on the basis of a lowest 

responsible bidder or a lowest and best bidder determination in the case of competitive bids, on the basis of a determination of the proposer whose proposal is most advantageous based on evaluation factors set forth in the request for proposals in the case of competitive proposals;




(B)
Does not permit the application of any geographic

preference that is more favorable to bidders or proposers who reside in the jurisdiction or locality favored by the preference than the preferences provided in ORS 279A.120(2);




(C)
Uses reasonably clear and precise specifications that 





promote suitability for the purposes intended and that 





reasonably encourage competition.



5.5.6
The City shall determine, in writing, whether the solicitation and

award process for an original contract arising out of a cooperative agreement is substantially equivalent to those identified in ORS 279B.055, ORS 279B.060, or ORS 279B.085, in accordance with ORS 279A.200(2) and this rule.



5.5.7
Protests.   Protests regarding the use of all types of cooperative 



procurements shall be governed by Section 5.11 of this Ordinance.



5.5.8
If the City is the administering contracting agency, then:




(A)
It may charge a fair and reasonable fee to purchasing 




contract agencies that represents the excess costs of 





administering the contract in light of the purchasing 





contracting agency’s use of that contract.




(B)
Determine whether the purchasing contract agency must 




enter into a written agreement with it.



5.5.9
If the City is a purchasing contracting agency, it is authorized to pay 

a fee to the administering contracting agency that the City Council or their designee determines is fair and reasonable in light of all the circumstances surrounding the procurement, including the savings that may be obtained if a cooperative procurement is used, the cost of the procurement in relationship to the fee, and other factors as may be considered.  


5.6
Small Procurements:    



5.6.1
For procurements of goods and services not exceeding $5,000, the

City may award a public contract as a small procurement pursuant to ORS 279B.065.   The City may chose any method of selecting such contractors, including, but not limited to, offering the contract to only one firm, or conducting a competition for the contract.  



5.6.2
State law prohibits a procurement from being artificially divided or 



fragmented so as to constitute a small procurement under this 



section.   



5.6.3
Not withstanding any other provisions of this Ordinance, small 



procurements shall not be amended beyond $5,000 without prior 



approval of the City Council.   


5.7
Intermediate Procurements:


5.7.1
For procurements of goods and services not exceeding $150,000, 

a City may award a public contract as an intermediate procurement pursuant to ORS 279B.070.   A procurement shall not be artificially divided or fragmented so as to constitute an intermediate procurement under this section.




(A)
For procurement of goods and services that cost $50,000 or 




less, the City may award a public contract after obtaining 




three oral price quotations.




(B)
For procurement of goods or services anticipated to cost 




more than $50,000 up to $150,000, the City may award a 




contract after obtaining three written quotes, bids or 





proposals.



5.7.2
For all intermediate procurements, the City shall seek at least three 

informal solicited competitive price quotations or competitive proposals from prospective contractors, and shall keep written records of the sources of the quotations or proposals received.   If three quotations or proposals are not reasonably available, the City may proceed with the procurement, but only after making a written record of the effort made to obtain the quotations or proposals.   



5.7.3
The City may negotiate with an offeror to clarify its quote or 

proposal or to effect modifications that will make the quote or proposal acceptable or make the quote or proposal more advantageous to the City, provided that all offerors contacted are able to compete on the same basis.    The City may procure goods and services by competitive sealed bidding as set forth in the procedures in ORS 279B.055.


5.8
Competitive Sealed Proposals.    The City may procure goods and services by competitive sealed proposals as set forth in ORS 279B.060.   


5.9
Special Procurements.     The City may award a public contract as a special procurement pursuant to the requirements of ORS 279B.085, which permits class special procurements.   Such procurements allow the City to enter into a series of contracts over time without following the requirements of competitive sealed bidding, competitive sealed proposals, or intermediate procurements.   



5.9.1
The City Council declares the following as classes of special 



procurements:




(A)
Manufacturer-direct supplies:   The City may purchase

goods directly from a manufacturer without competitive bidding if a large volume purchase is required and the cost from the manufacturer is the same or less than the cost the manufacturer charges to its distributors.   Procurements of this type are made on a contract by contract basis and are not requirement contracts.




(B)
Advertisements:   The City may purchase advertising in 




newspapers and written publications.




(C)
The City may purchase copyrighted materials where there is 




only one known supplier available for such goods.   




(D)
Financial products:   The City may directly purchase financial 



products such as bond insurance, surety bonds for city bond 



reserves and liquidity facilities such as letters of lines of 




credit.




(E)
Insurance contracts:   Contracts for insurance, including 




employee benefit insurance, may be awarded directly to an 




insurer after the City obtains proposals from an insurance 




consultant.   The consultant shall be selected pursuant to 




Section 6 of this Ordinance.    




(F)
Purchase of used personal property or equipment.  The City

may directly purchase used personal property and equipment.   Used property and used equipment is property or equipment that has been placed in use by a previous owner or user for a period of time, and which is recognized in the relevant trade or industry, if there is one, as qualifying the personal property or equipment as ‘used.’   




(G)
Hazardous materials removal and oil clean up.    The City 

may directly acquire services to remove or clean up hazardous material or oil from any vendor when ordered to do so by the Oregon Department of Environmental Quality pursuant to its authority under ORS Chapter 466.   In so doing, to the extent reasonable under the circumstances, the City will encourage competition by attempting to obtain informal price quotations or proposals from potential suppliers of goods and services.




(H)
Amendments to contracts and price agreements.   The City 




may execute contract amendments in the following 





circumstances:





(1)
When an original valid contract exists between the 





parties;





(2)
When unit prices or “add alternates” were provided in 





a solicitation document that established the cost basis 




for the additional work or product or in a lump sum 





contract the contract has provided an estimate of 





additional cost which has been verified by the City.





(3)
The solicitation document provided for such 






amendments.





(4)
When the original contract was let pursuant to an 





emergency declared under this Ordinance.





(5)
When the additional work is required by reason of 





existing regulations or ordinances of federal, state or 





local agencies, dealing with the prevention of 






environmental pollution and the preservation of 





natural resources, that affect the performance of the 





original contract and such regulations or ordinances 





either were not cited in the original contract, or were 





enacted or amended after submission of the 






successful bid or proposal.




(I)
Use of existing contractor.   When a public improvement is in 



need of minor alteration, repair or maintenance at or near 




the site of work being performed by another City contractor, 




the City may hire that contractor to perform the work.   



5.9.2
The City shall give public notice of (1) its request for approval, and 

(2), of the City’s approval of the special procurement in a similar manner as provided for in the public notice of competitive sealed bids under ORS 279B.055(4).   The public notice shall describe the goods or services or class of goods or services to be acquired through the special procurement.   The City shall give public notice of its request for approval of the special procurement at least 14 days prior to the approval of the special procurement by the City Council.   



5.9.3
If the City plans to conduct competitive special procurement, it shall 


give notice of intent to award to all pre-qualified offerors who 



sought the award of a contract in the manner provided for 




competitive sealed bids.


5.10
LEGAL REMEDIES:    Any protest of an action by this City under this 


section of the Ordinance for a violation of these rules or ORS 279A or 


279B, will be administered pursuant to ORS 279B.400 through ORS 


279B.425 and OAR 137-047-0700 through OAR 137-047-0760, which are 

made a part of this Ordinance by this reference.   

Section 6.
PERSONAL SERVICES CONTRACTS


6.1
A personal services contract is a contract primarily for the provision of services that require specialized technical, creative, professional or communication skills or talents, unique and specialized knowledge, or the exercise of discretionary judgment skills, and for which the quality of the service depends on attributes that are unique to the service provider.  Such services include, but are not limited to, the services of architects, engineers, attorneys, auditors and other licensed professionals, artists, designers, computer programmers, performers, consultants and property managers.  The City Council or their designee shall have discretion to determine whether a particular type of contract or service falls within the foregoing definitions.


6.2
Procedure.  The following procedures shall apply to the award of personal services contracts: 


6.2.1
Personal Services Contracts for $5,000-$10,000. 

Personal services contracts involving an anticipated fee of $5,000 or more, but less than $10,000 per fiscal year, shall be awarded by the City Council or their designee following a solicitation of offers or personal services by written invitation or advertisement in sufficient number to provide a choice for the City from among qualified service providers.  The City Council or their designee shall determine the selection criteria to be included in the written invitation or advertisement and shall have authority to negotiate and enter into the contract.  



6.2.2
Personal Services Contracts from $10,000.  Personal services

contracts to which subsection 6.2.1 does not apply, and having an anticipated of fee of $10,000 or more, shall be awarded by the City Council following solicitation of offers based on the procedure and selection criteria adopted by the City Council before offers are solicited.  


6.2.3
Except as otherwise provided in this Ordinance, for all other

personal services contracts, including amendments to and annual renewals of existing contracts and emergencies, the City Council or their designee may enter into the contract without a solicitation of offers.  A personal services contract shall not be artificially divided or fragmented to qualify for the award of procedures provided by this subsection.  



6.2.4
The following criteria shall be considered in the evaluation and 




selection of a personal services contractor.  This section does not 



preclude the use of additional criteria as may be necessary for a 



particular contract:




(A)
Total cost to the City for the delivery of services.  


(B)
Specialized experience in the type of work to be performed.  


(C)
Capacity and capability to perform the work, including any 


specialized services within the time limitations for the work.  


(D)
Education and professional record, including past record of 


performance on contracts with governmental agencies and 


private parties with respect to cost control, quality of work, 


ability to meet schedules, and contract administration, where 

applicable.


(E)
Utilization of locally procured goods, services, or personnel.  


(F)
Other criteria specifically listed in the solicitation document 


on a case by case basis.
Section 7.  DISPOSITION OF SURPLUS PERSONAL PROPERTY

7.1  
The City Council or their designee shall have the authority to determine when personal property owned by the City is surplus.  


7.2
The City Council or their designee shall select the method of disposal which maximizes the value the City will realize from the disposal of the surplus property.  Surplus personal property shall be disposed of as follows:



7.2.1
Sold to the highest qualified buyer meeting the sale terms when the

value of each item so offered is less than $2,000 and the sale has been advertised at least once in a newspaper of general circulation not less than one week prior to the sale.  



7.2.2
Traded in on the purchase of replacement equipment or supplies.  



7.2.3
Sold at public auction advertised at least once in a newspaper of

general circulation not less than one week prior to the auction.  The published notice shall specify the time, place and terms upon which the personal property shall be offered and a general description of the personal property to be sold.  



7.2.4
Sold at a fixed price retail sale if doing so will result in substantially




greater net revenue to the City.



7.2.5. 
Contracted for use, operation or maintenance by one or more

private or public entities.  Prior to approval of such a contract, the City Council or their designee shall determine that the contract will promote the economic development of the City.


7.3
All personal property sold pursuant to this section shall be sold as is without any warranty, either expressed or implied, of any kind.  


7.4
Sales and surplus personal property may be conducted electronically.

Section 8.
PUBLIC IMPROVEMENTS AND CONSTRUCTION SERVICES:
Section 8 applies to the award of contracts for public improvements and construction services for public improvements.   


8.1
Contracts for minor alteration, ordinary repair or maintenance of public improvements, as well as other contracts that are not defined as a public improvement under ORS 279A.010 shall be awarded and executed pursuant to Section 5 of this Ordinance.


8.2
Source Selection:     The City shall award a public contract for public improvements pursuant to this section of the Ordinance using any method authorized by State law or City ordinance.   Such different methods are called methods of “source selection”.   Source selection methods for public improvements include:



8.2.1
Emergency procurements;



8.2.2
Substitution of contractors by a surety;



8.2.3
Cooperative procurements;



8.2.4
Competitive quotations;



8.2.5
Competitive bidding;



8.2.6
Alternative contracting methods as described in OAR 137-




049-0600 through OAR 137-049-0690, or through methods 




specified by ordinance, when permitted by an individual or 




class exemption adopted by the City Council.


8.3
Emergency Contracts:    Pursuant to ORS 279C.335(5), and this Ordinance, the City may declare that emergency circumstances exist that require prompt execution of a public contract for emergency construction or repair work.  



8.3.1
The Council or person authorizing the emergency procurement

shall document the nature of the emergency and describe the method used for the selection of the particular contractor.   The City shall encourage competition for emergency procurements to the extent reasonable under the circumstances.    



8.3.2
The procedures outlined in OAR 137-049-0150 are specifically 



adopted for the award and administration of any emergency 




contracts under this subsection.


8.4
Selection of a Substitute Contractor:      If a contractor provided a performance bond, the City may afford the contractor’s surety the opportunity to provide a substitute contractor to complete performance of the contract.   A substitute contractor shall perform all remaining contract work and comply with all terms and conditions of the contract, including the provisions of the performance bond and the payment bond.   Such substitute performance does not involve the award of a new contract, and shall not be subject to the competitive procurement provisions of ORS Chapter 279C or this section of the Ordinance.


8.5
Cooperative Purchasing:      The City may participate in, sponsor, conduct, or administer joint cooperative procurements for the acquisition of public improvements.



8.5.1
A solicitation and award process uses source selection methods 



substantially equivalent to those identified in ORS 279C and this 



section of the Ordinance if the solicitation and award process:  




(A)
Calls for an award of a contract on the basis of the 





lowest responsible bidder or the lowest and best 





bidder determination in the case of competitive bids, 





or on the basis of a determination of the proposer 





whose proposal is most advantageous based upon 





evaluation factors set forth in the request for 






proposals in the case of competitive proposals when 





permitted by an exemption established by the City 





Council;




(B)
Does not permit the application of any geographic 





preference that is more favorable to bidders or 






proposers who reside in the jurisdiction or locality 





favored by the preference than the preferences 





provided in ORS 279A.120(2);




(C)
Uses reasonably clear and precise specifications that 





promote suitability for the purposes intended and that 





reasonably encourage competition.



8.5.2
The City shall determine, in writing, whether the solicitation and 



award process for an original contract arising out of a cooperative 



procurement for a public improvement is substantially equivalent to 



those identified in ORS 279C and this Ordinance.



8.5.3
Protests.    Protests regarding the use of all types of cooperative 



procurement shall be governed by OAR 137-049-0450.



8.5.4
If the City is the administering contracting agency, then:




(A)
It may charge a fair and reasonable fee to purchasing 




contract agencies that represent the excess cost of 





administering the contract in light of the purchasing 





contracting agency’s use of that contract;




(B)
Determine whether the purchasing contract agency 





must enter into a written agreement with it.



8.5.5
If the City is a purchasing contracting agency, it is authorized to pay 

a fee to the administering contracting agency that the City Council or their designee determines is fair and reasonable in light of all the circumstances surrounding the procurement, including the savings that may be obtained if a cooperative procurement is used, the cost of the procurement in relationship to the fee, and other factors as may be considered.   


8.6
Competitive bidding requirement:     The City shall solicit bids for public improvement contracts by invitation to bid (“ITB”), except:



8.6.1
Contracts made with qualified non-profit agencies providing 




employment opportunities for disabled individuals, in which case 



the Attorney General Model Rules shall apply;



8.6.2
Contracts, or classes of contracts, exempted by the City Council 



pursuant to State law, including substitute contractors selections 



set out in Section 8.4 of this Ordinance;



8.6.3
Contracts for goods or services if the value of the contract is less 



than $5,000.



8.6.4
Contracts not exceeding $100,000.



8.6.5
Contracts for any highway, bridge or other transportation projects

not exceeding $50,000, if made under the procedures for competitive quotations pursuant to Section 8.7 of this Ordinance.



8.6.6
Emergency contracts.



8.6.7
Change orders or contract amendments reasonably related to the

scope of work under the original contract up to 25 percent.   Change orders or other amendments that increase the initial price of the contract by more than 25 percent must be separately approved by the City Council.



8.6.8
Contracts exempted by the City Council from using an ITB process

shall follow the rules set forth in Section 5.10 of this Ordinance unless the exemption specifically authorizes a particular procurement process.

8.7
Competitive proposals:     Public improvement contracts estimated not to exceed $100,000, or not to exceed $50,000 in the case of contracts for highways, bridges, and other transportation projects, may be awarded through the requirements of this rule.



8.7.1
All requests for a price quotation for a public improvement shall be 

in writing and include the selection criteria to be utilized in selecting a contractor and, if the criteria are not of equal value, their relative value or ranking.   The criteria may be limited to price or some combination of price, experience, specific expertise, availability, project understanding, contractor capacity, responsibility, and similar factors.




(A)
Written requests shall include the Bureau of Labor and 




Industries (BOLI) provisions regarding the prevailing wage, if 



the estimated cost exceeds $25,000;




(B)
If the estimated cost is less than $25,000, but all price 




quotations equal or exceed $25,000, then the solicitation 




shall be cancelled and a new request for written price 





quotations, containing the BOLI provisions regarding 





prevailing wage shall be included.



8.7.2
Request for proposal for public improvements estimated to be

$25,000 or less than be made orally provided the City seeks at least three competitive quotations, and keeps a written record of the sources and amounts of the quotations received.   If three quotations are not reasonably available, the City shall make a written record of the effort made to obtain those quotations.   



8.7.3
The City shall award the contract to the prospective contractor 



whose quote will best serve the interests of the City, taking into 



account the announced selection criteria.    If the award is not 



made to the offeror offering the lowest price, the City shall make a 



written record for the basis of the award.



8.7.4
Intermediate level public improvement contracts obtained by 



competitive proposals may be increased above the original amount 


of award by change order or amendment within the following 



limitations, pursuant to Section 5.1.5 of this Ordinance.


8.8
Individual and Class Exemptions:     The City Council may exempt a public improvement contract or a class of public improvement contracts from the competitive bidding requirements of ORS 279C, pursuant to ORS 279C.330 and 279C.335.


8.9
Procurement Process:      The City hereby adopts the procurement procedures for public improvement contracts set out in ORS 279C.300 et seq and the Oregon Administrative Rules from OAR 137-049-0200 through OAR 137-049-0910.


8.10
Negotiation:    If all responsive offers on a public improvement contract exceed the budget for the project, the City may, prior to contract award, negotiate for a price within the budget under the following procedures:



8.10.1

Negotiation shall start with the lowest responsive, 





responsible offeror.   If negotiations are not successful, then 




the City may negotiate with the second lowest responsive, 




responsible offeror, and so on.



8.10.2

Negotiations may include value engineering and other 




options to attempt to bring the project cost within the 





budgeted amount.   



8.10.3

A contract may not be awarded under this section if the 




scope of the project is significantly changed from the 





description in the original solicitation documents.



8.10.4

The records of an offeror used in contract negotiations under 



this section are not open to public inspection until after the 




negotiated contract has been awarded or the negotiation 




process has been terminated.   


8.11
Disqualification:   The City may disqualify any person as an offeror on a contract under the following circumstances: 



8.11.1

The person does not have sufficient financial ability to 




perform the contract.  Evidence that the person can acquire 




 in the amount and type required shall be sufficient to 





establish financial ability.   



8.11.2

The person does not have available equipment to perform 




the contract.



8.11.3

The person does not have key personnel sufficiently 





experienced to perform the contract.



8.11.4

The person has breached previous contractual obligations.



8.11.5

The provisions of ORS 279C regarding disqualification of 




persons shall apply in addition to this section with respect to 




public improvement contracts.   



8.11.6

The person who has been disqualified as an offeror may 




appeal the disqualification to the City Council in accordance 




with procedures in OAR 137-049-0260 and OAR 137-049-




0450.

Section 9.
EMERGENCY DECLARED TO EXIST.    Because the revised State Code takes effect on March 1st, 2005, the public fiscal welfare requires that this Ordinance take effect immediately upon its passage.

Passed and enacted by the Council of the City of Malin June 12, 2005.

_____________________________

            Gary Zieg, Mayor

ATTEST:

___________________________

Kay Neumeyer, City Recorder  
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